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1 ILLIAM MIT TCHELL ſor ie time catried on itrald as a mer- Fra nh 
y | chant at Aberdeen: His b. her, Alexander Mitchell, likeways heb of A 
{ die to a conſiderable extent a2: -nerchant at London. Theſe two — —— . 2 


brothers were ſo connected in cap, as to be Ty nequninces por ＋ * 

with each other's ſituat ions and tranſactions. 47 of 25 A 

la the beginning of April 1769. both theſg brothers found them- of a NN an i 
felves upon the eve of a total bankruptcy: This Alexander Mitchell *7<77* | . 

- communicated upon Tueſday: the 11th-April 1769, to Mr Reynolds . hh dd 


the petitioner, a favourite creditor.; and immediately, on receiving 2 42 4 
. 
this information, Mr Reynolds, who was creditor to both theſe bro- . 25 = 


thers, diſpatched an expreſs to Scotland, to attach the Mitchells effects 2 2 | 
wherever they could be found, and his diligence was raiſed at Edin. 1. | 
burgh on Saturday the 15th April 1709. | 
A commiſſion of bankruptcy was taken out againſt Alnonder: Mit- 
/ . chell, and he was publiſhed in the London loa of the faid 15th 


of April. Such 2 * 3 of r at Lon 
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A. 


Wor: 

Upon the morning of the aid r 5th of April 1769, a merchant in 
Aberdeen, a creditor of William Mitchell got advice from London, 
that both Alexander and William Mitchells were become inſolvent. 
Alarmed with this intelligence, he run inſtantly to William Mitchell, 
informed him of the advice he had received, and threatened, that if 
he did not furthwith pay him the debt he owed him, he would make 
it public that both he and his. brother Alexander were bankrupts. 

Upon this William Mitchell found means to pay this Gentleman his 
debt, and beg'd of him not to expoſe his and his brother's ſituation, 
as. it was not yet known to any other perſon at Aderdeen. 

On the evening of the ſaid 15th April, about an hour 'before the- 
poſt for London ſet off from Aberdeen, William Mitchell applied to 
the reſpondent for a bill on London for L. roo ſterling; and the re- 
ſpondent, who was totally ignorant of Mr Mitchell's ſituation, readily 
gave him a-draught upon the reſpondent's correſpondents in London, 
of the following tenor: Aberdeen, 15th April 1769, L. 100 Sterl.. 
Five days after fight, pay Mr William Mitchell un. or order, L. 100. 
« Sterling, and place the fame as adviſed to. (Signed). W. ound. 
Fo Meſſrs. M Culloch and Young in London.“ 

This draught William Mitchell that inſtant indorſed blank; and 
lead vg the ſame in a letter he had previouſly wrote to his brother 
Alexander Mitchell, tranſmitted it to London by that night's poſt. 

William Mitchell had agreed to pay one per cent. of exchange on 
the above draught ; but when the reſpondent had given him the ſame, 
and it was incloſed in the letter to his brother Alexander Mitchell, 
and ſent off by poſt as above, William Mitchell ſaid he had not the 


money on him, but carried with him, to his own houſe, the reſpon- 


dent's ſervant, to whom the money was to be paid. 

Soon after the reſpondent's ſervant returned without the money, 
informing, that William Mitchell had told him he found he had not 
ſo much caſh then, and being late of Saturday night, could not raiſe it; 
but that he would pay the reſpondent his money on Monday morning, 
and in the mean time had ſent — a 2 prontllery'n note for L. r0f pay” 
able on demand. | 

Your 
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Your Lordffips have already been informed, that the petitioner Mr 
Reynolds raiſed diligence againſt William Mitchell at Edinburgh up- 
on Saturday the 15th April; and this diligence being: tranſmitted 
north with all poſſible expoiion reached Aberdeen on the Sunday 
night. ä 5 
Early on Monday morning the reſpondent was 1 ſurprized, 
when informed: that William Mitchell had failed. The reſpondent 
went immediately to William Mitchell's houſe in order to get payment 
of his promiſſory note; but when he came there, he found Mitchell's 
effects attaching by a number of his creditors ; the petitioner, in par- 
ticular, had begun to attach by fix o'Uock that morning. 
The reſpondent then proteſted Mitchell's-promiſſory note, and im- 
mediately ſent off an expreſs for London, informing his correſpondents 
| Mefirs M*Culloch- and: Young} of. what had happened, and defiring 
them not to honour his draught, as he had got no value for it; and 
this expreſs reached London before. the draught. was preſented to Mac- 
Culloch and Voung. 
When the reſpondent? 8 4 ie London, Mr Reynolds i in- 
ſtantly laid hold of it; and preſented it to M. Culloch and Young for 
acceptance; but they, in conſequence of the reſpondent's expreſs, aud 
the then publiſhed bankruptcy of Alexander Mitchell, refuſed to ac- 
cept, aſſigning as the reaſon, that the reſpondent their correſpondent 
had received no value for the draught, 
The petit ioner Mr Reynolds: proteſted this draught, which, it is to 
be obſerved, contained no indorſat ion in his favours, but ſtood blank 
indorſed in the very ſtute it was tranſmitted from Aberdeen. 
Your Lordſhips have been informed, that the bill was payable five 
days after ſighi; however Mr Reynolds, without waiting till it ſhould: 
fall due, tranſmitted the draught down to a correſpondent at Aberdeen, 
_ where it arrived juſt . the time it ſhould have been paid in Lon- 
don. 
Mr Reynolds, with a view of ſubjecting the reſpondent i in recourſe, 
cauſed regiſter the draught and proteſt in the ſheriff-court books of 
Aberdeen; and having raiſed. horping thereon, the reſpondent offered 
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| a bill of ſuſpenſion, which the Lord Strichen Ordinary: on adviſing 


with anſwers, was pleaſed to refuſe ; but on adviſing a petition for 


the now reſpondent, with anſwers for Mr Reynolds, your Lordſhips, | 
with great unanimity, remitted to Lord s Strichen to paſs the bill * : 
ſuſpenſion. 


And the ſame coming ered: to be diſcuſſed before Lord Gar- | 


denſton, his Lordſhip ordered mutual memorials. Theſe were accor- 


dingly lodged ; but the reſpondent had no opportunity of ſceing the 


petitioner's memorial, and of courſe could not correct 01 miſtepre· | 


| ſentayjons therein ſtated. 


On adviſing theſe memorials, the Lord Ordinary” Fong. the letters 
orderly proceeded ; but this interlocutor having been brought under 


review by a repreſentation on the part of the-now reſpondent, in which - 
the cauſe. was fully ſtared, and the facts ſer to rights. This repreſen- 


tation was ordered to be anſwered: Anſwers were accordingly given in 
for the now petitioner, and the: Lord Ordinary then pronounced the 


following interlocutor: The Lord Ordinary having conſidered the 
6c repreſentation and anſwers, and reviewed the particular circumſtan- 
ces of this caſe, alters the e N aud * the A. 
ters ſimpliciter.“ 


This judgment is now r er your en review by pe- 
titian, to which the following anſwers are humbly offered: 

The particular circumſtances of the caſe have been already ſtared ; 
and from theſe it muſt be evident, that there is here an attempt made 
to pick the reſpondent's pocket of L. 100 Sterling: He therefore 
hopes, from your Lordſhips juſtice, (by an adherence to the Lord 


Ordinary's judgment) to obtain relief againſt ſo groſs a fraud. 


It is eſſential to the well being, nay to the very ſubſiſtance of ſoci- 


| ety, that the property of every member of it be ſecured to him. The 


Jaw has found it neceſſary not only to defend men, againſt theſe open, . 


violent and forcible means, but alſo to protect them, againſt thoſe 
ſecret and concealed ones, by which they might be deprived of i It. 


Indeed it is uſually more eaſy to defend ones ſelf againſt the for- 
mer than againſt the latter: For a man may be on his guard againſt 
= open 
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open force, and may repel it, by oppoſing force to force ; but thoſe 


who employ ſecret means to defraud mankind, work under ground, 
and accompliſh their ends, ere thoſe againſt whom they are deſion- 
ed have the ſmalleſt apprehenſion of their danger. 

No one has a right to deprive another of his property ; and if he 


| does ſo, he does an unjuſt and unlawful action: No matter what ſort 


of means he employs in doing it, whether in an open and violent, or 
in a covered but fradulent way. The law therefore deprives thoſe 


; who have defrauded others of the profit they have made by their 
fraud, and compels them to make reſtitution to thoſe they have de- 
frauded agreeable to that great principle of equity, quod jure nature e- 


guum eſt neminem cum alterius detrimento et inuria furi locuplitiorem, L. 
20. F. De regulis Juris. 
There can hardly occur a more groſs ſpecies of fraud than has been 


3 hare committed by William Mitchell : His ſole view in the tranſac- 


tion with the reſpondent was to defraud. There has not perhaps a 


.caſe occurred where it could with aer propriety be ſaid, that do- 


lus dedit cauſam contractui. | 
In ſuch firuation, your Lordſhips are in ſtrict law entitled to ſet a- 


| ſide the tranſaction: Every conſideration in equity, muſt move you. 


to give ſuch judgment; and every circumſtance which the reſpondent 
can urge in ſupport of this demand, will be readily liſtened to. 
Your Lordſhips attention is, in the firſt place, craved to the tenor 
of the draught. Ir does not bear to have been granted for value re- 
ceived, nor value in account; in ſo far the draught is irregular, and 
out of the common road. Now your Lordſhips has already been in- 
formed, that no value whatever was given to the reſpondent for this 
draught.” This fact cannot be diſputed, for as to the promiſſary note 
which Mr William Mitchell ſent that evening by the reſpondent's ſer- 
vant, (after the draught was gone off by the poſt), it was no more 
value than a piece of blank paper would have been, as William Mit- 
chell knew he was not able to pay one farthing of it, 
| | B In 
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In the next place the draught | Is indorſed blank by William Mit- 
chell, and tranſmitted in that ſtate in a letter to his brother Alexan- - 


der, but before this time, Alexander is totally bankrupt, a commiſſion 
of bankruptcy taken out by his creditors, and he is publiſhed in the 
London Gazette, the very day on which this draught is dated, and 
of courſe five or ſix days before the draught could reach London. 
Suppoſing therefore, for arguments fake, that William Mitchell had 


been debitor to his brother Alexander, that William had paid . full 
value for this draught, that the draught had been every way unex- 
ceptionable, and as ſuch tranſmitted ro Alexander, he Alexander 
could not tranſact that draught, it behoved to be made part of his 


_ eſtate, falling under the commilli on 2 of eee and as ſuch be- 


longing to his creditors. 
For it is even doubted in the law of Fogland, whether all tranſac- 


ruptc and the Engliſh lawyers are all agreed, that after the publi- 


cation in the Gazette, the bankrupt's tranſactions are abſolutely void 


and null either with regard to the alienation of his property, or the 
receipt of his debts, for they are no longer his property. 

Now your Lordſhips have been informed, that Mr 1 
the perſon who preſents this draught for acceptance, and in whoſe 
name diligence has been raiſed. If therefore it is ſuppoſed, that A- 
lexander Mitchell gave the draught to Mr Reynolds, the tranſaction 
is void and null, for Alexander Mitchell was publiſhed in the Gazette 
feveral days before the draught could reach him: He had no longer 


power to alienate any part of his property, and upon the moſt ſolid 


principles of our law, he couid not, by delivering this draught to 1 
nolds give him a preference to other creditors. 


Again, If Mr Reynolds laid hold of this draught at his own hand; he 


cannot come to. your Lordſhips and ſay he is an onerous indorſee, for 
in that caſe, he paid no value for the draught, and of courſe every ex- 
ä 1 againſt William pr is competent againſt Mr 


Reynolds, 


tions = bankrupt are not void down from the original act of bank 
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Reynolds, and the reſpondent meets him before your Lordlhips, ans 


oppones the exceptio doli. 


Mr Reynolds ſeemed himſelf to be aware of this. He at firſt 


ſet furth that he held the draught, not only as a creditor of Alexan- 
der Mitchell, but as a truſtee for other creditors: In a word, his 


counſel ſeem to be greatly at a loſs to what title hecould aſcribe his right 
to this draught; he afterwards, before the Lord Ordinary, and now 
in this petitioſi averred, that Alexander Mitchell had lodged in his, the 
petizJbner's hands, in preſence of the King's meſſenger, all the bills and 
ſecurities of which he was poſſeſſed ; and had alſo pur into his hands, 
from time to time, ſuch other bills as he received by poſt, particularly 


the bill in queſtion, which came to hand on the weſt Pn; and all this 
for behoof of his creditors. 


But this is all grazis dickum of Mr Res he has not fo much 

as ſaid that he could bring any evidence of the fact, neither, if inſtruc- 
ted, would it be relivant. 

Mr Reynolds would fain perſuade your 11 dar William Mit- 


chell was not in this caſe intending any fraud, and at any rate, he 
the petirioner was not particeps frauds, 


But from what has been ſtated, it muſt be evident that a groſs 


fraud was intended; for your Lordſhips has been informed, that a 
creditor of William Mitchell, on the very morning of the day on 


which this draught was obtained, threatened to devulys the bankrupt- 
cy of theſe two brothers; nothing therefore could be more fraudulent | 
than William's afterwards obtaining this draught, upon pretence that 


he was to pay ready money for it: He no doubt intended it as a re- 


mittance to his brot her, to enable him to eſcape, if his circumſtances 


required him taking that ſtep: T his he would not fail to communicate 
to his brother Alexander; and there is as little doubt, that he would 
communicate it to this petitioner, his favourite creditor. But whether 
the petitioner knew ol the ſraud or not, is not material to the iſſue, 


for 
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for neither this petitioner nor theother credicors, can n avail chemſelves 
of this fraud of their debtor. | | 


Mr Reynolds has alſo produced, in ſupport of his claim, two o writings | 
which are annexed to the petition, on which production, the follow- 


ing obſervations naturally occur. 


In the // place, theſe writings which are in the from of affidavir | 
are not made in conſequence of any order of this Court : They are 
therefore extrajudicial, and the reſpondent contends, moſt exceptiona- 


ble evidence. For Alexander Mitchell was the perſon in whoſe fa- 


vours, and to whom this draught was tranſmitted; Reynolds the fa- 


vourite creditor gets hold of that draught either at his own hand, or 


by connivance with Mitchell. It ſeems cherefore, at firſt view, not a 


little adverſe to the principles of our law, that ſuch perſons ore be 


-- 


allowed to inſtruct their libels by their own oaths. 
It likewiſe appears evident, that in ſo far Alexander Mitchell has 


an a groſs falſchood ; for he ſets furth in his affidavit that the 


' draught was indorſed to him. Now, from inſpect on of the draught 


itſelf in proceſs, the contrary appears: There is no indorſation in his 


favours ; his name is not there mentioned. 


It ſeems likewiſe material to obſerve, that the laſt affidavic Shows 
Reynolds was choſen one of the aſſignees of the bankruptcy no earlier 
than the 2d of May 1769; and it is admitted, that on the 21(t 


April preceeding, Reynolds was ſome how poſſeſſed of this draught ; 


and it is ſaid in the horning, that it was proteſted at his) inſtance a- 
gainſt the drawer, for Pen of the contents he very next 


day. 5 
This appears to the reſpondent moans The draught may 


b have been then proteſted for not- acceptance; but how it could be 


proteſted at London, on its ſirſt preſentment againſt the drawer, li- 


ving at Aberdeen, ſor not t en, has not 8 thought 
proper to explain. | x 


To this hour Mr Reynolds has no he to hd dreoght by indor- 


ſation; and it is plain from this affidavit, that at the time it was 
proteſted lie was not choſen one of che aſſig ignees s of Mitchell's bank - 


ruptcy,. 


Rl N 
roptcy, 1 nor could be know that he ever would be choſen, Let him 
therefore explain in what character he took up this draught ; for as 


to the alledgeance of his having then right to act for the creditors, it 


is clearly diſproved by this his production. 
So far as the reſpondent has been able to trace out theſe creditors, 
he has reaſon to think that other than Reynolds himſelf, they are 


men of more honour than to think of picking the reſpondent's poc- 
0 ket of L. 100 Sterling, in order to get a few pence per pound more 


to themſelves, that they are ſenſible of the groſs fraud that has been 
committed againſt the reſpondent, and therefore never had the moſt 


remote intention of attacking him ſor recourſe on this draught. 


Suppoſing, however, that it had been otherways, and that the cre- 
ditors of Alexander: Mitchell had all joined.'to ſue the reſpondent 
for recourſe on this draught, the reſpondent does maintain, that where 
a perſon by fraud, or other illegal means, has got poſſeſſion of a ſub- 
ject, that ſubject ought not to belong to his creditors; and in ſuch 


caſe, the law will not interpoſe in behalf of theſe creditors, but in be- 
half of the perſon injured; and a court of equity will refuſe its aid to 


ſach creditors, who ought not to demand from their debtor what in 
conſcience he ought to reſtore to anorher, and will give its aid to that. 


other for recovering a ſubject of which he was unjuſtly deprived. 


A more pat example of this cannot occur, than when a merchant, . 


on the eve of total bankruptcy, purchaſes bills or goods, and takes de- 
livery, without any view of paying the price. This is a groſs cheat in 


that merchant, which binds him in common juſtice, and. of courſe 
his creditors,to repair the wrong he has done; for the act was fraudu- 


lent in a proper ſenſe, being a deliberate purpoſe to cheat. Tc is that 


ſort of fraud which is criminal, and merits puniſhment. 
The reſpondent's argument is not hurt by admitting, that in com- 


mon caſes a ſeller has not a preference upon the goods ſold; for all 


our lawyers have ſo qualified this principle, as that it does not apply 
where fraud appears, particularly Carpſovins, in his Juris predentia Fo- 


- renſis, part 1. conſtit, 28. de fin. 18. when laying down the general 


C. | rule, 


rule, That a ſeller has not a | title to be Pe on the goods ld, 
adds, Nolo tamen hoc aliter accipi, quam fi emptor bona fide et animo ; 
pretium exſolvendi quid emer ? Ceteroquin, 1 i fraudulenter ct dolefe agat 
cum venditore emendo, ſcilicet merces, cum jam ſolvendo non efſet, (quod 
inde conſtare poterit, ſi ſtatim poſt venditionem, vel non diu poſt fallat), 
facillime conceſſerim venelltorem in repetitione mercium tr aditarum omnibus 
allis creditoribur preferri, etiam fidem de pretio habuerit. 
In a word, the law in the caſe of ſale underſtands the bargain to 
be fraudulent, if the buyer mox foro cedit ; and Carpſouius, in the paſ- 
ſage above quoted, uſes the expreſſion of 207 diu. Theſe words mox 
et non diu, it might be argued, ſhould be extended to the period of ſix- 
ty days, mentioned in the ſtatute 1696; but the reſpondent has no 
occaſion to pufh rhe matter ſo far: If it be extended the 2 2 
two days, it ſerves his purpoſe; for Mitchell obtained this draught 

from the reſpondent on Saturday night the 15th, and he was notour 
bankrupt, and his effects attached yy of ng NEE. of Monday 
the 17th April, | 
The reſpondent muſt chorefor fall wickin the boundary eſtabliſhed 

in the caſe of Joſeph Cave, to whom Sir John Toglis ſold and delivered 
a quantity of barley, Qortly before he became inſolvent, Sir John 
pleaded that the contract was fraudulent, as it would appear from Mt. 
Cave*s books that he was inſolvent at the time of the bargain, and 
therefore that the tranſaction ought to be ſet aſide, as it fell within 


the period of ſixty days. 
Ihe creditors anſwered, That on the principles of tho law of nati- 


ons, the boundary ought not to be beyond three days ; and in ſupport 
of this, appealed to the authority of foreign lawyers, particularly that 
of Symon Van Lewen, in the following words: E contra tamen, nec 
fides de pretio habita vendi tori obſlat, quo minus rei ſuae dominus ma- 
neat, et adbuc rei ſuae vindicationem inſtituere poſſi it; ft ſcilicet emp- 
tor doloſe biduo aut triduo antequan foro cedit, emendo n merces cum ven- 
ditore contraxit, et eum fallet. 5 
The Court in that caſe found, that the preſumptive frand muſt he 
confined to three days before the ceſſ 0 bonor un. The caſe was deci- 


del 


1 


dead gth December 1736, 4 is clleQdi in the Dictionary, under the 
title FRAUD. 

Ihe caſe of John Thain, ſo lately decided. will like ways be freſh i in 
your Lordſhips remembrance. His daughter Elizabeth, a millener in 
London, repreſenting herſelf to be in a good ſituation, tho? ſhe was 
at the time in a ſpunging- houſe for debt, drew two bills on her father, 
payable to her favourite creditors Lindſay and Boog, and deſired him 


to return the bills when excepted, under cover of Lindſay and Boog. 
Mr Thain accepted the bills, and ſent them in a letter to his 


| 4 Lindſay broke up this letter, pickt out the bills, and re- 
turned her the letter, ſealed up again without the bills. Mr Thain 


ſuſpended diligence on theſe bills, and raiſed à reduction thereof. 
Lord Pitfour Ordinary ſuſpended and reduced; and your Lordſhips 


unanimouſly refuſed a reclaiming petition for Lindſay and Boog. 
That caſe is extremely ſimilar to the preſent, and in vain does the 
petitioner endeavour to make a diſtinction betwixt them. 


The reſpondent does therefore contend, That on every principle, 
as well as the deciſions of the court, he cannot in this ſingular caſe 
be liable for recourſe on this dranght, and the imaginary danger 


Dick. Vol. J. 
P+. 335. 


which the petitioner ſuggeſts would ariſe to trade from ſuch a deciſi- 


on, cannot influence the caſe, for every cauſe muſt depend on its 


own circumſtances, and theſe are ſo OE here, as that they can- 
not affect the general principles of la | 


But other circumſtances remain to be noticed, which the reſpon- 
dent is adviſed muſt prove fatal to the claim of this petitioner ; in 
the firſt place, Mr Reynolds is not an onerous indorſee, for he paid 
no value whatever for this bill; nay, he is not an indorſee at all. 

The tenor of the draught has been already ſet forth; it is payable 


to William Mitchell junior; on the back thereof a blank is left, 
and then William Mitchell ſubſcribes, but no indorſat ion whatever is 
filled up, Mr Reynolds gets hold of the draught, and though it was 


not indorſed to him, he . the ſame at his inſtance for non-ac- 
e 


After 
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Ent 


| Aﬀiet Mr Reynolds had proteſted this draught for non · acceptance, 


which happened on the 22d April laſt, although there was not then, 


nor is to this hour, an indorſation in his favours, nevertheleſs, he 
indorſes this draught on the back to one George Gordon at Aber- 
deen, without waiting to proteſt the draught for not· payment, 


or acquainting the reſpondent of its being diſhonoured. 

In this ſtate the draught is on the 22d May 1769, regiſtered in 
the ſheriff court books of Aberdeen, and a precept in favours of Mr 
Reynolds iſſued ; ſo that here is a draught proteſted for non-acceptance 


at the inſtance of one who was not creditor therein, nor indorſee 
thereto, it is never proteſted for not- payment, it is regiſtered at the 
inſtance, and a precept iſſued in favours of one who is neither creditor 
in nor indorſee to the draught, and who, even if he had been indor- 


ſee, appeared by that draught: to have Son den uded 1 in favour of 


George Gordon before regiſtration. 
The reſpondent does on the moſt ſolid princlules. contend, that it - 


was moſt irregular in the ſheriff clerk, in ſuch ſituation, ro regiſtrate 
this draught, and iſſue a precept in Mr Reynolds favours. The 


horning was of courſe improperly raiſed upon ſuch an irregular pre- 


cept. Mr Reynolds doer would never have raiſed ſuch a horning, he 
is well known to be very accurate in his profeſſion, and the repreſent- 
er could peril the cauſe upon it, that if he was aſked, he would | 
declare he never would have raiſed ſuch a horning. 

The fact is, he was not in Edinburgh at the time; one of his clerks 
raiſed the horning in his abſence, and got it ſigned by another writer 
to the ſigner per his maſter's warranr, and, in ſach caſe, the writer 


who ſigns ſignet letters is not reckoned anſwerable, and in fact never 
conſiders the contents. | | | 


The draught was not duly negotiated | nor or proteſted, and if the 


practice i is inquired | into, your Lordſhips will find, from the opinion of 


all thoſe verſant in thoſe forms, that it was not properly regiſter- 
ed, that the precept iſſued, and horning — . were 


both moſt irregular. 


Upon 
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Upon the whole, the reſpondent flatters himſelf your Lordſhips will 
ſee cauſe to adhere to the Lord Ordinary's judgment, ſuſpending this 
charge, on account of the fraud that has been committed, the want 
of title in the charges, and the irregularities in the negotiation and 
diligence. And he ſhall conclude with an obſervation which he per- 
ſuades himſelf your Lordſhips will have in view, viz. That the reſpon- 
dent is ſeeking to avoid loſs, and that Mr Reynolds is graſping at a 
moſt unjuſt gain. In ſuch caſe the known rule is, potior debet eſſe con- 
ditio ejus qui certat de damno, evitando quam ejus qui certat de lucro caps 
fando, | 


Ii reſpect whereof, &e. 
JOHN DOUGLAS: 
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